e ONrhLULULNR@3NKL @ LEGALITY @ 3AKOHHOCTb Ne139 2026

https://doi.org/10.59821/18294219-2026.1-cbn01

Norbert Bernsdorff

Doctor of Law, Honorary Professor at the Philipps-University Marburg,
Faculty of Law, National key expert at the European Agency for
Fundamental Rights (in Vienna), Retired Judge of the Federal Social Court
(Third Instance Court on Social Affairs of Germany),

Member of the Editorial Board of the Scientific-Practical Journal

,, Legality” of the RA Prosecutor's Office

CONCEPTS OF MIGRATION POLICY IN THE
FOCUS OF LAW!

Abstract

Europe has been facing major challenges in migration policy for years. From an
outside perspective, Europe is the destination for migrants fleeing hunger, misery, and
war in their home countries and seeking protection in Europe. The legal challenges of
migration policy include the tensions between human rights on the one hand and the
tightening of border controls and the outsourcing of asylum procedures to third coun-
tries on the other. Other problems include the difficulties in repatriating rejected asylum
seekers, the lack of cooperation from countries of origin, and the question of fair burden
sharing among European countries.

Taboos are now falling in Europe. The following contribution highlights the legal
limits that must be observed in migration policy.
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1. Introduction

The myths surrounding the influx of illegal migrants to Europe are nothing short
of apocalyptic. Is it 60, 400 or 800 million illegal migrants that we can expect to see on
Europe’s shores in the near future? This debate is a good example of how an issue can
be politically instrumentalized. The underlying fear is that millions of young people in
Africa are sitting on packed suitcases, ready to come to Europe at any moment.

In February 2018, Hungarian Prime Minister Viktor Orban spoke of 60 million
people leaving Africa by 2020. A few weeks later, he repeated this prediction. Where -
one might ask - did Mr Orbdan - an avowed opponent of any immigration to Hungary -

! The article was presented on 23.09.2025 and was reviewed on 15.01.2026.
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get these figures? Viktor Orban is not the only head of government in Europe to operate
with such threat scenarios. Migration is described as a “beast” that has set itself the
goal of destroying the occidental world. Many political decision-makers in Europe are
now calling for Europe to be turned into a “fortress”; the gigantic migration movements
- especially from Africa - are to be slowed down.

How realistic are such horror stories? - First of all, a distinction must be made bet-
ween legal migration and illegal migration®. Legal migration is the result of state poli-
cies in the so-called host countries that allow it. [llegal migration takes place against
the will of the so-called host countries. If we only look at legal migration, the overall
picture for Europe - especially for Germany - is indeed worrying. United Nations sta-
tistics reveal the following: Out of 12 million asylum applications worldwide by 2019,
2 million such applications were made in Germany alone. It is also Germany that has
granted legal protection to the most refugees during this period, namely over 1 million,
followed by Sweden, France, Italy and Austria. For example, Sweden granted more re-
fugee protection during this period than the large countries of China, India, Mexico,
Indonesia and Japan combined.

To date, 85 per cent of the world’s legal refugee protection is granted in some Wes-
tern countries. At the same time, however, the world’s demographic and economic cen-
tre of gravity is shifting. Germany, Sweden and Austria currently account for 1.3 per
cent of the world’s population and are expected to account for only one per cent by
2050. Nevertheless, these three countries together currently provide a third of the
world’s legal refugee protection. Of course, one of the reasons for this is that it is es-
sentially only in Europe that there are formalised asylum procedures that meet interna-
tional standards.

In view of such figures, an immigration policy based on the motto “Open borders
for all!” is utopian. No matter how much you feel like a “citizen of the world” and wel-
come an “unrestricted culture of welcome” - incidentally, I used to do the same as a
student - such a position would miss the point. Migration policy is always a “clash of
morals”. Rich countries strive for globalized trade with poor countries, a free flow of
capital and services; but they try to prevent immigration from these poor countries: a
paradox! The “lever” here is the nation-state order of states. This also includes the ter-
ritorial sovereignty of states and the right of borders to exist. There is therefore no sub-
jective right to enter and live in a foreign state!

The phenomenon of immigration of people from third countries is nowadays - also
in Europe - consistently viewed from the perspective of the so-called host countries.
There are two central points: On the one hand, migrants - legal and illegal - should al-
ready be prevented from entering the territory of the so-called host countries - keywords

2 For more details see Gregory Mosda, The Limits of Immigration, Compendix, Dublin 2019, pp. 21 et
seq.; Geopolitics — Strategies — Measures, Political Considerations, Brussels 2024, pp. 1 et seq.
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“walls-up policy”, “Fortress Europe”. On the other hand, migrants - especially illegal
ones - who are already on the territory are to be brought back across the border out of
the so-called receiving countries - keyword “expulsion”. These are the two key issues
in the global migration debate.

On the following pages, I would like to highlight a few selected aspects of these
two topics and evaluate them from a legal perspective. The European Convention on
Human Rights and the UN Convention Relating to the Status of Refugees of July 1951,
which Armenia also ratified, will serve as a legal benchmark. The focus is on the mi-
gration problems of the European Union (EU), which, in view of the 270,000 illegal
migrants crossing the Mediterranean, is increasingly calling for so-called push-backs
and expulsions. However, I will also deal with the specific question of the conditions
under which conscientious objectors and deserters from military service can claim the
right to asylum in so-called host countries.

2. Current Focal Points of European Migration Policy

The common political desire of all European countries is to “channel” the flow of
refugees into Europe. The mass immigration of people from third countries is to be
controlled. However, such migration control is hindered by several factors. Some can
be influenced, others cannot! Four factors currently seem important to me*

2.1. “False Incentives” for Migrants - so-called Push Factors and
so-called Pull Factors

There are currently numerous “false incentives” in favor of illegal migration.

So-called push factors can hardly be controlled by the so-called host countries.
These are negative circumstances in the refugees’ countries of origin that “push” them
out of their home country, so to speak. These include war, environmental disasters, and
poverty. Combating these causes of flight by the so-called host countries would take
decades and would therefore not be able to stop migration to Europe immediately.

So-called pull factors, on the other hand, can be influenced. These are positive cir-
cumstances in the destination country that “attract” people, such as a high standard of
living. The general opinion is that refugee protection is not intended for migrants who
only come to Europe for economic reasons. However, such economic migration does
exist if the social benefits for migrants - such as in Germany - are already very high. In
Europe, this phenomenon is now referred to as “social tourism” or “benefit tourism”.
In order to eliminate this “false incentive”, social benefits for the country’s own popu-
lation would also have to be reduced due to the principle of equal treatment of nationals.
However, there is regularly no political majority for this.

3 See Art Kingsley, Challenges of European Migration Policies, Political Papers, Oxford 2023, pp. 126 et
seq.; Tanis Jordan, ,Fortress* Europe, Geostrategic Studies, Brussels 2020, pp. 60 et seq.
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The length of asylum procedures in Europe also represents a “false incentive”.
This regularly leads to permanent residence in the so-called host country. Even in the
case of asylum applications that are hopeless from the outset, this long-term stay - so-
metimes several years - can be used to “go underground” in Europe. This is known as
,pseudo-asylum®.

2.2. Unfair Distribution of Refugees - The Failure of the Dublin Il System

The so-called Dublin IIT Regulation of the EU from 2013* stipulates that an asylum
application is only examined by a single European state. The regulation defines the criteria
for the responsibility of this state. The aim is to prevent refugees from moving on from one
European state to another; so-called secondary migration within Europe is to be prevented.

The Dublin III system has failed because some of the so-called host countries - in-
cluding Hungary - refuse to distribute migrants fairly. Furthermore, due to a lack of
sufficient controls, every refugee can choose his or her “country of choice” and reach
it: This is usually Germany. This is also a “false incentive” that can be influenced.

2.3. Migration as a “Weapon” - War by Other Means

Another issue that Europe is currently struggling with is illegal immigration across
its eastern borders. With the aim of political destabilization, Belarusian head of state
Alexander Lukashenko lured countless migrants from Afghanistan, Iraq, and Syria to
Belarus in autumn 2021 and had them brought to the EU’s eastern borders. They were
supposed to immigrate illegally to the EU and thus cause a migration crisis there. This
type of use of migrants as a so-called hybrid weapon is not new, but represents an age-
old political concept in a gray area below the threshold of violent conflict. Even the
former Libyan ruler Muammar al-Gaddafi threatened to “make Europe black and Mus-
lim” if the EU did not meet his financial demands.

2.4. Refugees from Ukraine

The Russian Federation’s military intervention in Ukraine in February 2022 trig-
gered significant refugee movements. Within five days, more than 500,000 Ukrainian
nationals had entered the EU member states. At the beginning of 2024, there were
around 1.1 million people from Ukraine in Germany.

The legal basis for the residence of Ukrainian nationals in the EU is the so-called
mass influx directive from 2001°. This EU directive was passed in response to the re-

4 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establis-
hing the criteria and mechanisms for determining the Member State responsible for examining an appli-
cation for international protection lodged in one of the Member States by a third-country national or a
stateless person, OJ L 180, pp. 31 et seq.

5 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in
the event of a mass influx of displaced persons and on measures promoting a balance of efforts between
Member States in receiving such persons and bearing the consequences thereof, OJ L 212, pp. 12 et seq.

26



e ONrhLULULNR@3NKL @ LEGALITY @ 3AKOHHOCTb Ne139 2026

fugee movements during the civil war in the former Yugoslavia in the early 1990s. Re-
fugees who are unable to return to their country of origin are to be offered temporary
protection immediately. The existence of a mass influx and the need for temporary pro-
tection must be decided by the EU Council - meaning the heads of state and government
of the member states. It did so in March 2022 with binding effect for all EU member
states®. As things stand at present, Ukrainian nationals may remain in the EU until at
least March 2026.

What burdens does the mass influx from Ukraine place on the EU?

Firstly, unlike other migrants, people who have fled Ukraine do not have to go
through an asylum procedure; they are granted a right of residence immediately!

Secondly, there is no equal distribution of burdens in the EU because people from
Ukraine are free to choose their so-called country of residence in the EU!

Thirdly, refugees from Ukraine often receive more social benefits than other mi-
grants; they also have unlimited access to the local labor market!

It should be noted that the temporary residence of refugees from Ukraine can very
quickly lead to permanent residence, depending on the duration of the conflict in
Ukraine. The development after the war in Yugoslavia in the years from 1992 is a good
example of this. Today, most Yugoslavian refugees are allowed to remain in the EU
without any time restrictions.

3. The EU’s New Asylum Policy - So-called Migration and Asylum Pact

The EU has had a Common European Asylum System (CEAS) for a long time.
This was reformed in view of its dysfunctionality in the years 2015 and 2016, when
over 2.4 million migrants entered the EU. In May 2024, a so-called Migration and Asy-
lum Pact was adopted; its most important points are’.

People from countries with an asylum recognition rate of less than 20 per cent in the
EU are to be placed in camps with detention-like conditions at the EU’s external borders.
Which people belong to this group will be decided in a so-called screening procedure,
which should not take longer than seven days. In so-called border procedures - meaning
so-called fast-track procedures - a decision is then to be made on their asylum application;
if the decision is negative, they are to be quickly expelled to their country of origin. A
maximum period of twelve weeks applies to the so-called border procedures.

One innovation is the new redistribution procedure. According to this, migrants
from particularly burdened EU member states are to be taken over by other member
states. We are talking about a redistribution quota of 30,000 refugees per year. If an EU
member state does not want to take in refugees, such as Hungary, it pays money or pro-
vides personnel to support border protection at the EU’s external borders.

¢ EU verldngert Schutzstatus fiir Gefliichtete aus der Ukraine bis 2027, migrando vom 2. Juli 2025.
7 New Pact on Migration and Asylum, COM/2020/609 final.
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Even after this reform of the CEAS, its key problem remains: the fair distribution
of the burden. Refugee protection in Europe has been provided in the past and will pro-
bably continue to be provided in the future by a “coalition or alliance of the willing”.
What does that mean? It is only a few EU member states that take responsibility.

4. Selected Legal Problems

As I have already mentioned, the current migration policy in Europe focuses on
two key issues: preventing migrants from entering the country and removing migrants
from the territory of the so-called host countries. Let’s start with the second key issue,
expulsion.

It can be said at the outset that the legal dimension of such political demands is
considerably underestimated. There are unresolved legal problems in many areas.

4.1. Prohibitions of Refoulement as an Obstacle to Expulsion

Only a third of deportations of illegal migrants are actually carried out in the EU.
Why is that?

The European Court of Human Rights in Strasbourg has long ruled that deportation
to a country in which the person concerned is subject to torture or inhuman or degrading
punishment or treatment violates Article 3 of the European Convention on Human
Rights. According to its case law, this results in a so-called prohibition of refoulement,
which constitutes an obstacle to expulsion. A further so-called prohibition of refoule-
ment follows from Article 33 of the UN Convention Relating to the Status of Refugees
of July 1951. The case law of the European Court of Human Rights in this regard is
barely comprehensible and has also become more indulgent in the meantime. It no lon-
ger only covers cases of elementary existential fear in the country of expulsion, but
also cases in which migrants with serious illnesses cannot expect appropriate medical
treatment there. The so-called Paposhvili case law of the Court of Justice is fundamental
here. This was the case of a Georgian national against Belgium in 20168,

4.2. Expulsion of Serious Criminals and so-called Gefihrders?

In response to the most recent attacks in Europe, the debate has flared up again as
to whether serious criminals and so-called Gefahrders (a German word) — meaning dan-
gerous persons - should be deported to their countries of origin despite posing a serious
risk to their life and limb. So-called Gefahrders are migrants who pose a terrorist threat,
for example due to Islamist motivation. The German Federal Criminal Police Office
currently has around 680 people registered as so-called Gefahrders’.

The following should be said in this regard: Article 3 of the European Convention

8 See ECtHR, judgement of 13 December 2016, Case of Paposhvili versus Belgium, Application no.
41738/10, hudoc.
® MaBnahmen gegen Gefahrder, Wissenschaftliche Dienste des Deutschen Bundestags, WD3-3000-260/20.

28



e ONrhLULULNR@3NKL @ LEGALITY @ 3AKOHHOCTb Ne139 2026

on Human Rights is not suspended for these persons. Expulsion “at any price” is also
prohibited here. A case-by-case assessment according to general principles is required.
Recently, however, the European Court of Human Rights has “loosened the reins”; it no
longer interferes with the risk assessment by national courts prescribed by Article 3.

4.3. Safe Countries of Origin and Readmission Agreements

Countries are considered safe countries of origin if it is assumed that torture or in-
human or degrading punishment or treatment does not take place there. Illegal migrants
from these countries without a right of residence can be deported there more easily.
The legal basis for determining safe countries of origin is the EU’s Asylum Procedures
Directive from 2013'°. However, there is still no Europe-wide list of such countries.
The creation of such a list and the expansion of the circle of safe countries of origin is
the subject of fierce debate between the political parties in Europe. Information: Safe
countries of origin currently include all EU member states, all countries with candidate
country status and some countries in Africa.

One of the main difficulties with expulsions is that the countries of origin are often
unwilling to take back illegal migrants. Why is that? The population there would protest
vehemently, as many families are dependent on the money that their relatives who have
migrated to Europe illegally send home. The EU has repeatedly tried to persuade such
countries to conclude readmission agreements by tightening visas and cutting off de-
velopment aid. Ultimately, as with Tunisia, it has only succeeded with the promise of
large sums of money.

4.4. So-called Push-backs - Rejections at the Border

Does Article 3 of the European Convention on Human Rights, with its prohibition
of refoulement, also guarantee a right to enter the so-called host country? Is there a
guarantee of being let in at any border in the world if you shout the word “asylum”
there? Or can migrants be turned back at the borders - so-called push-backs?

These so-called push-backs are still highly controversial in legal terms. Their legal
assessment is largely dependent on political preconceptions!

So what is the view of the European Court of Human Rights in Strasbourg on these
issues?

The Court in Strasbourg has not yet taken a clear position on the legality of so-
called push-back operations. In 2012, it ruled that push-backs on the high seas - in the
Mediterranean - to Libya constitute a violation of the prohibition of refoulement under
Article 3 of the European Convention on Human Rights!!. However, this ruling was re-

10 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common pro-
cedures for granting and withdrawing international protection, OJ L 180, pp. 60 et seq.

" ECtHR, judgement of 23 February 2012, Case of Hirsi Jamaa and others versus Italy, Application no.
27765/09, hudoc.

29



e OrhLuuULNR(E3NKL ® LEGALITY @ 3AKOHHOCTb N:=139 2026

lativised by two subsequent decisions from 2020'% and 2022"3, in which it declared the
refoulement of illegal migrants at the Spanish and North Macedonian borders to be
compatible with the Convention.

I myself am one of the more conservative legal experts who reject such an indivi-
dual human right to enter a foreign state. For me, the reason for this is the territorial
sovereignty of nation states, which only allows them to decide on the entry of foreign
nationals. Accordingly, there is no such thing as an unrestricted right of entry, a human
right to migration!

Finland, Lithuania and Poland are of the same opinion and are currently enacting
national laws to legalise push-back operations at their borders.

4.5. Outsourcing of Protection Status Checks to Third Countries

Another variant:

With the aim of preventing the illegal entry of migrants, there have recently been
increasingly loud calls in the EU for asylum procedures to be outsourced to territories
outside the EU. There is still refugee protection for anyone who needs it, just not in
Europe. The aim of such an upstream examination is to ensure that migrants without
protection status can be deported more quickly; the so-called prohibitions of refoule-
ment would then naturally not apply. The model also relies on deterrence: The path to
Europe is blocked!

Such a model of extraterritorial refugee protection is not new. Back in 2001, Australia
introduced the so-called Pacific Solution by law, according to which migrants are taken
to reception centers in Papua New Guinea to prevent them from applying for asylum on
Australia’s own territory. Examples in Europe include the Rwanda and Albania models.

4.5.1. The Rwanda Model

In 2021, the Danish legislator decided that asylum procedures should be carried
out in countries outside Europe - namely in Africa. In these third countries, however,
not only should the asylum procedure be carried out, but migrants with a positive de-
cision should also be given access to the labor market, education and healthcare in these
(1) countries in addition to protection from persecution. In return, the African state was
to receive financial aid amounting to several billion euros.

The United Kingdom concluded a similar agreement with the African country of
Rwanda in 2022'*. The Danish and British plans are currently not being pursued follo-
wing an intervention by national courts.

12 See ECtHR, judgement of 13 February 2020, Case of N.D. and N.T. versus Spain, Application nos.
8675 und 8697/15, hudoc.

13 ECtHR, judgement of 5 April 2022, Case of A.A. and others versus North Mecedonia, Application no.
55798/16, hudoc.

4 Peter Molt, Rwanda as a Model?, Konrad-Adenauer-Stiftung, International Reports of 18 October 2017.
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4.5.2. The Albania Model

An agreement between Italy and Albania pursues the same objective, albeit in a
different way to the Rwanda model'®. The agreement initiated by Italian Prime Minister
Georgia Meloni on the operation of two reception centers in Albania is designed for
36,000 asylum applications per year. However, it ultimately only provides for the relo-
cation of protection procedures. Unlike the Rwanda model, European and Italian law
is to be applied throughout. If the decision is positive, the migrant will only receive
protection in Italy. This also distinguishes the Albania model from the Rwanda model.
Albania is also a candidate country.

There are always skeptics who consider the outsourcing of refugee protection to
third countries to be contrary to European law due to the so-called prohibitions of re-
foulement. Nevertheless, the European Commission in Brussels has deemed the Albania
model to be unobjectionable. The case law of the European Court of Human Rights
also permits such a model.

Interesting for you in Armenia: Some European countries are already considering
whether to adopt the Albania model and outsource upstream protection status checks
to other candidate countries in exchange for financial aid.

4.6. Restrictions on Family Reunification

Until recently, Germany alone had 500,000 Syrians in the country claiming to be
joined by their families from Syria. With just two more family members joining them,
the number of these immigrants would triple to 1.5 million people. In order to reduce
the influx of refugees in the long term, there have therefore been calls in Europe for
decades for family reunification to be restricted.

There are many political concepts for such a restriction on family reunification in
the so-called host countries'®. However, there is a minimum consensus that only legal
migrants can request the reunification of family members from third countries anyway.
But even within this group, limits are to be set. First concept: family reunification only
for those already granted asylum, not for other refugees with “second-class” protection
status. Second concept: only parents - not extended family - should be allowed to join
unaccompanied minor refugees. Third concept: reunification with migrant minors only
in cases of hardship. Fourth concept: introduction of so-called numerical upper limits
for family reunification - for example up to 1,000 family members per month.

What legal problems are there here?

The right to family is protected in Article 8 of the European Convention on Human
Rights. According to the case law of the European Court of Human Rights in Stras-

15 Nadine Bieler, Die Externalisierung des européischen Fliichtlingsschutzes — Das Albanien-Modell, Stif-
tung Politik und Wissenschaft, SWP-Aktuell 2024/A12 vom 5. Mérz 2023.

16 For more details see Tanis Jordan, ,,Fortress“ Europe, Geostrategic Studies, Brussels 2020, pp. 60 et
seq.; Gregory Mosda, The Limits of Immigration, Compendix, Dublin 2019, pp. 21 et seq.
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bourg, it is not possible to derive an unrestricted right to family reunification from this;
however, a blanket refusal is not permitted. The decisive factor is whether it would be
reasonable for the family to live together in their country of origin. It is also unclear
who is actually entitled to the right to family reunification: the minor children in the
EU or the family abroad. As an administrative court judge, I have seen cases in which
underage daughters have refused to allow their fathers and brothers to join them because
they feared that they would be “forcibly married” by them in Germany.

4.7. Agreements with Neighboring Countries - The EU-Turkey
Readmission Agreement

The EU has long been pushing for agreements with neighboring countries to pre-
vent migrants from traveling on to Europe. Most recently, such agreements were rea-
ched with Tunisia, Egypt and Lebanon. The EU has long supported the coast guard in
Libya, for example.

The EU-Turkey Readmission Agreement from 2014'7, which continues to form the
basis of the EU’s migration policy, should be highlighted at this point. A brief look at its
content: Illegal migrants who make their way to Greece are returned to Turkey. Accor-
ding to the so-called one-to-one principle, for every returned illegal migrant, a legal mi-
grant is to be brought from Turkey to the territory of the EU and distributed there!.

The legal problems of this readmission agreement are obvious: due to the complete
“sealing off” of the Greek border and so-called chain deportations from Turkey - for
example to Syria - there are violations of the two so-called refoulement bans. I have
already described these.

4.8. So-called Numerical Upper Limits, Quotas and Contingents

The most radical proposal for stemming the influx of refugees into Europe is the in-
troduction of so-called numerical upper limits for refugees. However, it is not entirely clear
what this means: should the entry of migrants be limited by imposing certain quotas or
contingents? Or - in the case of uncontrolled entry - should the scope of refugee protection
be limited in terms of content, for example by only granting residence rights for a limited
period of time or by shortening the legal status of persons with a right of residence?

The reason for this proposal is obvious to everyone: The absorption capacity of
every society is exhausted at some point! In Germany, the proponents of this proposal
assume a so-called numerical upper limit of 200,000 migrants per year.

Legally permissible?

No! - Neither the European Convention on Human Rights nor the UN Convention

17" Agreement between the European Union and the Republic of Turkey on the readmission of persons re-
siding without authorisation, OJ L 134, 7 May 2014, pp. 3 et seq.

18 See Norbert Bernsdorff, in: Jirgen Meyer/Sven Holscheidt, Charta der Grundrechte der Européischen
Union — Kommentar, 6. Aufl. 2024, Art. 19 Rn. 27 f.
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Relating to the Status of Refugees of July 1951 contains - say the experts - a so-called
general reservation of capacity or even a so-called fiscal reservation of capacity. These
international treaties therefore do not permit such a radical measure. They would first
have to be amended before so-called numerical upper limits could be introduced.

5. A Special Problem: Conscientious Objection and Desertion from
Military Service as Reasons for Asylum

I picked out this special problem at the end of my contribution because asylum ap-
plications based on it are playing an increasingly important role in the so-called host
countries'’.

A few general remarks to begin with: Under international law, states may require
their nationals to perform military service! They are allowed to do so. They may also
make refusal to do so a criminal offense. At the same time, however, states must offer the
possibility of conscientious objection to military service and the possibility of performing
non-military alternative service. Article 9 of the European Convention on Human Rights
obliges them to do so; this includes a human right to conscientious objection to military
service. To avoid any misunderstanding: such a right cannot be asserted against the so-
called host countries, as it is not the host states that demand military service. Conscientious
objectors and deserters from military service can therefore only receive protection in the
so-called host countries by being recognized as persons entitled to asylum.

Are such circumstances relevant to asylum? - This must be examined on a case-
by-case basis!

First of all, the reasons for the refusal of military service must be examined: If
conscientious objection is based solely on fear of combat and not on any inner con-
viction, it has no significance for asylum recognition®’. A conscientious objection exists,
however, if someone is a pacifist and rejects any use of armed force. Conscientious ob-
jection may also be merely “situational” and be limited to specific conflicts without
generally rejecting the use of armed force. In such cases, it must always be taken into
account that the country of origin often assumes that the refusal to participate in acts
of war is based on a certain political conviction: The governments in the states of origin
regularly see this as a demonstration of politically justified rejection of their military
interventions! I know very well from my own experience how difficult it is to “examine
one’s conscience’: as an administrative court judge in Germany, I had to judge around
80 cases of German conscientious objectors.

The aforementioned “examination of conscience” is followed by the question of

1% Art Kingsley, Challenges of European Migration Policy, Political Papers, Oxford 2023, pp. 126 et seq.;
Geopolitics — Strategies — Measures, Political Considerations, Brussels 2024, pp. 1 et seq.

20 See Art Kingsley, Challenges of European Migration Policy, Political Papers, Oxford 2023, pp. 126 et
seq.; Gregory Mosda, The Limits of Immigration, Compendix, Dublin 2019, pp. 21 et seq.; Tanis Jordan,
,Fortress* Europe, Geostrategic Studies, Brussels 2020, pp. 60 et seq.
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what consequences the objectors would face if they were to return to their country of
origin. Are these - punishment or non-military alternative service - disproportionately
harsh, violating international law, or can they be accepted as meaningless??!

What is the current position of the courts in Germany?

They are very careful! - In their case law, they take into account the relevant EU
Qualification Directive from 201122, according to Article 9 of which conscientious ob-
jectors and deserters from military service must be classified as refugees in the host
country in the event of a war deemed by the United Nations to be in violation of inter-
national law! However, German courts currently often doubt that such persons were
actually deployed in a war if the refusal of military service took place before the start
of the war. This connection must be made credible in the asylum procedure. However,
even if these individuals can provide proof of their call-up for military service, German
courts often do not consider their deployment in a war to be sufficiently probable; the
hurdles here are very high. It is also unclear how German courts will deal in future with
the case law of the European Court of Human Rights in Strasbourg, according to which
at least an attempt must have been made in the country of origin to apply for conscien-
tious objection. You will agree that such request is often not possible in practice if the
situation escalates.

6. Conclusion

The overview of the current concepts of European migration policy that I have pre-
sented was naturally only a sketch; it could be expanded on in legal terms in many places.
However, even my brief remarks show that the European states want to counter the influx
of refugees primarily with restrictions that relate to their territory: expulsion and refusal
of entry. Here, however, the so-called refoulement prohibitions of the European Con-
vention on Human Rights (Article 3) and the UN Convention Relating to the Status of
Refugees of July 1951 (Article 33) pose legal “barriers” that are almost impossible to
overcome. There is universal consensus that the massive immigration of illegal migrants
must be slowed down. This has obviously also been recognized by the European Court
of Human Rights in Strasbourg, which takes the pressure under which the so-called host
countries are seriously and is therefore gradually softening its case law.

21 See Jiirgen/Kuhlmann/Ekkehard Lippert, Kriegsdienstverweigerung und Zivildienst in Deutschland,
SOWI-Arbeitspapier Nr. 49 vom 4. April 1991.

22 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on stan-
dards for the qualification of third-country nationals or stateless persons as beneficiaries of international
protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the
content of the protection granted, OJ L 337, pp. 9 et seq.

34



e ONrhLULULNR@3NKL @ LEGALITY @ 3AKOHHOCTb Ne139 2026

(%)

10.

11.

12.

13.

14.
15.

16.

Reference list (qpuljuiinipjul guil], cniucok JuTeparypnl)

N. Bernsdorff, in: J. Meyer/S. Holscheidt, Charta der Grundrechte der Européischen Union
— Kommentar, ISBN 978-3-8487-5548-6, 6. Aufl. 2024, Art. 19 Rn. 27 {.

N. Bernsdorff, in: J. Meyer/S. Holscheidt, Charter of Fundamental Rights of the European
Union — Commentary, ISBN 978-3-8487-5548-6, 6th edition 2024, Art. 19 marginal no.
27 et. seq.

N. Bieler, Die Externalisierung des europdischen Fliichtlingsschutzes — Das Albanien-Mo-
dell, Stiftung Politik und Wissenschaft, SWP-Aktuell (ISSN 1611-6364) 2024/A12 vom
5. Mérz 2023.

N. Bieler, The externalisation of European refugee protection — The Albania model, Stiftung
Politik und Wissenschaft, SWP-Aktuell (ISSN 1611-6364) 2024/A12 of 5 March 2023.
T. Jordan, ,,Fortress* Europe, Geostrategic Studies, Brussels 2020, p. 60.

A. Kingsley, Challenges of European Migration Policy, Political Papers, Oxford 2023, p.
126.

J. Kuhlmann/E. Lippert, Kriegsdienstverweigerung und Zivildienst in der Bundesrepublik
Deutschland, SOWI-Arbeitspapier Nr. 49 vom 4. April 1991.

J. Kuhlmann/E. Lippert, Conscientious objection and community service in the Federal
Republic of Germany, SOWI-Arbeitspapier No. 49 of 4 April 1991.

P. Molt, Rwanda as a Model?, Konrad-Adenauer-Stiftung, International Reports (ISSN
0177-7521) of 18 October 2017.

G. Mosda, The Limits of Immigration, Compendix, Dublin 2019, p. 21.
Wissenschaftliche Dienste des Deutschen Bundestags, Mafinahmen gegen Gefdhrder,
WD3-3000-260/20.

Wissenschaftliche Dienste des Deutschen Bundestags, Measures against Gefahrders (dan-
gerous persons), WD3-3000-260/20.

Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary
protection in the event of a mass influx of displaced persons and on measures promoting a
balance of efforts between Member States in receiving such persons and bearing the con-
sequences thereof, OJ L 212, p. 12.

Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011
on standards for the qualification of third-country nationals or stateless persons as benefi-
ciaries of international protection, for a uniform status for refugees or for persons eligible
for subsidiary protection, and for the content of the protection granted, OJ L 337, p. 9.
Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on
common procedures for granting and withdrawing international protection, OJ L 180, p. 60.
Regulation (EU) No. 604/2013 of the European Parliament and of the Council of 26 June
2013 establishing the criteria and mechanisms for determining the Member State respon-
sible for examining an application for international protection lodged in one of the Member
States by a third-country national or a stateless person, OJ L 180, p. 31.

Agreement between the European Union and the Republic of Turkey on the readmission
of persons residing without authorisation, OJ L 134, 7 May 2014, p. 3.

New Pact on Migration and Asylum, COM/2020/609 final.

ECtHR, judgement of 23 February 2012, Case of Hirsi Jamaa and others v. Italy, Applica-
tion no. 27765/09, hudoc.

ECtHR, judgement of 13 December 2016, Case of Paposhvili v. Belgium, Application no.
41738/10, hudoc.

35



e OrhLUUULNRE3NKL ® LEGALITY @ 3AKOHHOCTb N:=139 2026

17. ECtHR, judgement of 13 February 2020, Case of N.D. and N.T. v. Spain, Application no.
8675 and 8697/15, hudoc.

18. ECtHR, judgement of 5 April 2022, Case of A.A. and others v. North Macedonia, Appli-
cation no. 55798/16, hudoc.

19. EU verldngert Schutzstatus fiir Gefliichtete aus der Ukraine bis 2027, migrando vom 2.
Juli 2025.

EU extends protection status for refugees from Ukraine until 2027, migrando of 2 July
2025.

36



e ONrhLULULNR@3NKL @ LEGALITY @ 3AKOHHOCTb Ne139 2026

Unpplipe Atiptunnpdp

Dbpuwwpwlbnuliul ghinnyagniililinh nnlpnnp, Uwppnipgh Gpyhwuh winfub
hwdwpuupubh wunnifunp wpndliunp, <pdfuupup hpuwfn bpbliph
Gypnwpwlpuly dhngepul fuwpinpuh wqquyhl hnpdawqlon (dpkhlugnid),
Qhplwbhugh nupbuwghl unghwulpud nuonwpuwbh ugulhl numwing,

<< nuanwpuwgnigapult « Ophluulubmiganilyy ghwnwgnpdluulpul wupplpuluih
Judpwgpudpul fjunphpnh wibmund

UhGL,UESPESP LTILTLWHELNRGE3NFLL
hrUJOFLLP SEURLU3NFLRS!

<wdiwnnunuwghp

Gypnwuwd mwphittip pupnibwl pwpuyly £ dhgpughnt punupwljubiinipyub
InLpe dwpunwhpwytiptitiph: Upumwpht nhunwblynibhg Gypnuyub tyumwjujtn
E hptitg huyptihpbtpnid unyhg, mwnwwyuwiphg b yuwutipuqihg thwhsnn W
Gypnuuynid wuwymyuwiinipynil thtinpnn thgpubtnttiph hwdwip: Uhgpughni
punupuuimpub hpujwlubh dwpmwhpuytinbtipp @bpunnd b dh §nndhg
dwpnnt hpuyniipltiph thel npnpwiih hwjuunyeyniiibitin, Wniu Ynnihg uwhdw-
tuyhtt yipwhuynnnipjud pumwgnid L wiyguunwith phipwuguwijupgtph’ Gppnpn
tpypbtiphtt hmpuwbignid: loinhpiitinhg G twl wyuwumwd hwygnnbtiph hwypt-
bwnupadwl ndjupnipmnibbtpp wyuunmwih dtpddwb piypnid, dwgiwi
tpypbtph htim huiwgnpdwlgnipyubt puguljumnigmiap b EYpnuyujub Gpypbt-
nh dhole pinh wipup puwphndwd hwpgp:

Swipniutipp wydd Yhpwinid G Gypnyuynid: <tnlgwy hnnuop pingdnid £
dhgpughnt punuwpuuiimipjut vty wuhwywiynn hpujwljub vwhdwbwithw-
Unidtbtipp:

<hdtwpuntip - thgpnughnt punupwiljuitini pynil, npnnn gnpdnbbitin, dgnnu-
Jub gnponbibtip, hwppumwywbbtph pwppunid, Uhgpughuyh b wyuwuwmwbh
dwuh@ yuydwbhwghp, wipnwpunty, Yytpunupéh wpgbp, yapupbinniddwd huniw-
auybgptip, htim Wnnud, Oniwbtnuyh b Gpwdhugh dnnbjbtip, pbwmwihph ytpw-
dhwynpnid, pyuyht yapht vwhdwbbtin, nuuwpnipniip” npytiu wyyuwumwbh
hhup:

I Lnnuwdp dtipuywgyty £ 23.09.2025 ., gpuunuyt k 15.01.2026 p.:
37



e OrhLUuULNRE3NKL ® LEGALITY © 3AKOHHOCTb N=139 2026

Hopoept bepucaopd

Joxkmop opuduueckux Hayk, nouémmusiii npogheccop Mapoypeckozeo yHugeepcumema
umenu Quaunca, HAYUOHALHBIU KTI0Yegoll dxkcnepm Esponeiickoil xapmuu
ocHogononazaiowux npas (Bena), ovisuuii cyovs @edepairvrozo cyoa no
coyuanvHvim denam I epmanuu, uiern pedaKkyuoHHOU Kolecuu
HAY4HO-NPAKMuU4ecko2o xHcypHana «3akonnocmuy [lpokypamypsr PA

KOHIENIMA MUTPALIITUOHHOM MOJUTUKHU C
TOYKU 3PEHUS ITPABA'

AlcTpakT

EBpomna y»e MHOTO JIET CTAJIKMBAETCS C CEPbE3HBIMU NPOOJIEMaMHt B MUTPALIUOH-
HoM nonutuke. C TOUKH 3pEeHUs] CTOPOHHET0 HaOIroaTessl, OHa ABJIAETCS MyHKTOM Ha-
3HAUYEHMsI AJIS1 MUTPAHTOB, KOTOPBIE CIIACAIOTCS OT T'0JI0/1a, HUILETH! U BOIH B CBOMX
CTpaHax M UILYT 3auThl. [IpaBoBbIe MPOOIEMBI MUTPALIOHHON MTOJIUTHKHI BKIIOYAIOT,
C OJIHOI CTOPOHBI, TPOTHUBOPEUHS MEXK Iy IpaBaMH YeJIOBEKa, a C IPyTroi — ykecTode-
HUE HOIPaHUYHOTO KOHTPOJIA M Iepefady MpoLeayp NperocTaBieHus yOexwuiia
TpeTbUM cTpaHaM. K uuciy npyrux npobieM OTHOCSATCS TPYIHOCTH C pernaTpuanuei
JIMLI, KOTOPHIM OBIJIO OTKA3aHO B MPEAOCTABICHNH YOEKHIA, OTCYTCTBUE COTPYIHUYE-
CTBa CO CTOPOHBI CTPAH MPOUCXOKAECHHS U BOIIPOC CIPABEAIUBOTO paclpeaesieHus
OpeMeHHN MeXy eBPOTIeHCKIMH TOCYIapCTBAMHU.

B EBporme ceifuac pymarcs Tady. B maHHOU cTaThe OCBENIAIOTCS MPABOBBIC
OrpaHHYEHHS, KOTOpbIe HEOOXOAMMO cOOIIONATh NPpU (GOPMUPOBAHUN MHUTPAIIHOHHOM
IIOJIUTUKY.

KuroueBble ci10Ba: MUTpAIIOHHAS TIOIATHKA, (PAKTOPHI BEITAIKUBAHHS, (PAKTOPHI
MIPUTSDKSHHUS, pacIpe/ielieHue OSKEHIICB, TAKT O MUTPALlUU U YOSKHUIIE, BBICHLIKA, 3a-
MPeT Ha MPUHYANUTEIBHOE BO3BpAILCHNE, COTIANICHUS O PEaIMUCCHH, BbIIIBOPCHUE,
Mozenu Pyan el u AnGaHuH, BOCCOSTMHEHHE CeMel, BEpXHUE MPEIeITbl YNCIIeHHOCTH,
JIe3ePTUPCTBO KaK OCHOBAHUE JUTSI TPEAOCTABICHHUS YOCKHIIIA.

! Crarbs Gbuta npexacrasiena 23.09.2025 u npouuia perensuposanue 15.01.2026.
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